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IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

American Film Company, Inc., a Cor-

poration,

Plaintiff in Error,

vs.

Gideon L. Moye,

Defendant in Error.

BRIEF ON BEHALF OF DEFENDANT IN ERROR.

Defendant in error will be termed plaintiff as in the

trial court for convenience.

The bill of exceptions briefly presents the following

state of facts

:

Plaintiff's automobile was proceeding southerly on

the paved highway; defendant's automobile northerly

on the paved highway, late in the evening when it was

dark. They collided, the left front wheels of each

striking, causing the overturning of each of them and

the consequent almost total destruction of plaintiff's

car. There were many witnesses who testified, but
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there was principally only one fact submitted to, or

to be decided by the jury, viz., which was on the wrong

side of the road, because each had plenty of room if

he had been on his own side of the road. The great

preponderance of the evidence is in favor of the plain-

tiff noLbSfno- on his right side of the road, but that his

car before the collision had its right wheels off on the

soft dirt at the time the other car swerved over on

his right side of the road and struck him.

There is admitted, of course, in the argument of

defendant that there was ample evidence to sustain the

decision of the jury in plaintifif's favor on this point.

The only issue presented on the appeal by these assign-

ments of error, which is really argued v/ith any degree

of seriousness, is the action of the court in refusing to

grant a new trial because the verdict of the jury giv-

ing the plaintifif fifteen hundred dollars for the almost

destruction of his Pierce Arrow automobile and his

consequential loss or damage was excessive.

There is not in our opinion sufficient merit, in dis-

cussing the assignments, as to the admission of the

testimony of the witness Eilers as to certain tracks

and marks, and as to whether or not one of the cars

turned over, to admit of discussion, and with the great-

est respect to learned counsel for the defendant we in-

sist that the argumxcnt is frivolous. As an illustration,

during the trial when Eilers or some witness had tes-

tified that the automobile turned over, the court asked

counsel for defendant in open court if there was any

contention that the car had not turned over, and the

bill of exceptions shows the reply made by counsel.
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But aside from all this, all the evidence in the case

shows that the cars were completely turned over. The

only question, which in itself is immaterial, is how

many times each of them turned over; and such objec-

tions and contentions that witnesses who saw and

traced tracks from the rear of the automobile to where

they left the boulevard, were not qualified to so testify,

at best goes to the weight of the evidence rather than

its admissibility. The witness Eilers was a passenger

in the car of the plaintiff and he described the action

of the car in leaving the boulevard before the accident,

the right wheels going onto the soft dirt, then what

he saw, etc. Other witnesses that came up after the

accident were permitted to describe whether or not

the tracks they saw at the place of the collision were

fresh, what course they took, etc. They were subjected

to cross-examination and all objections to their testi-

mony simply went to its weight and not its admissibil-

ity, and for this reason we have considered all of such

assignments of error and objections as frivolous, and

we now come to answer the only other point discussed,

and that is as to the sufficiency of the evidence to sus-

tain the finding of the jury in favor of plaintiff in the

sum of fifteen hundred dollars.

We make three answers to this contention:

1st. The value of plaintiff's car was not an issue

raised by the pleadings. In other words, the value of

plaintiff's car was alleged in his complaint in express

terms to be the sum of eighteen hundred dollars and

was not denied by the answer.
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2nd. There was ample evidence to sustain the

amount of fifteen hundred dollars as shown by the

testimony of plaintifif's witnesses, and particularly the

testimony of the witness Bailey, who was qualified to

speak of the market value of the car when taken in

connection with the other loss sufifered by plaintiff by

reason of the destruction of his car.

3rd. The testimony of the plaintiff, who was the

owner of the car, though he did not qualify as knowing

the market value, was sufficient evidence taken in con-

nection with his testimony as to the amount of loss by

reason of the destruction of his car to sustain the

verdict.

Under the first proposition we call attention to para-

graph VI of plaintiff's complaint, page 8 of the tran-

script, in which it is alleged that by reason of the neg-

ligence of the servant and agent of the defendant

plaintiff was damaged in the sum of $1,800.00, being

the value of his automobile ; the sum of $900.00, being

ninety days' loss of time by plaintiff with said auto-

mobile at $10.00 per day; and $10.50, being expenses

incurred by plaintiff making trips to the scene of the

collision; and the sum of $500.00 damages sustained

by plaintiff in loss of contract with the United Stages

Company. At all events the value of the car is ex-

pressly alleged by plaintiff' to be the sum of eighteen

hundred dollars. This complaint was verified.

The answer was also verified, and the rules, as we

shall hereafter show, require it to be a special denial

of each and every allegation, or an admission of any
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one not specially denied. Paragraph III, page 24, of-

the transcript is as follows:

"Denies that by reason of the alleged negligence of
the servants or agent of defendant or of defendant
herein, as set forth in plaintiff's complaint or other-

wise or at all, plaintiff was damaged in the sum of

$1800.00 or any other sum whatever, being the alleged

value of said automobile; * * *."

There had been regularly adopted by the Honorable

District Courts of the Southern District of California,

and there was in force at the time of the filing and

trial of this action, a set of rules of practice. These

rules were prepared by a committee of Los Angeles

attorneys appointed by said courts to make a set of

rules, and they were made and were afterwards

adopted by said District Courts, and among other rules

we find rule 54, which provides, omitting certain por-

tions not here relevant, as follows:

"The forms, order and time of pleading in com-
mon law cases shall be as prescribed by the Code
of Civil Procedure of California more particu-

larly the following sections thereof: Sees. * * *

^^7 * * =i^
"

Referring to section 437 of the Code of Civil Pro-

cedure of California, we find that when the complaint

is verified the denial of each allegation controverted

must be specific and be made positively or according

to the information and belief of defendant, and if the

defendant has no inlormation or belief upon the sub-

ject sufficient to enable him to answer an allegation

of the complaint he may so state in his answer and

place his denial on that ground. This is in substance
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the exact wording of section 437 in force and there-

after having- been adopted by the District Court of the

Southern District and became a part of the substantive

law or procedure. A casual examination of the denial

above quoted shows that it is no denial at all, because

as to the question of value of plaintiff's car as alleged

the answer is not specific and is not made positively,

and there being no allegation of information or belief

upon this subject is not saved by the remaining portion

of the court rule above referred to, hence to begin with

there is absolutely no denial of the value of the car as

being $1800.00, and as the verdict was less than

$1800.00 the error, if any. is one about which the

plaintiff alone could complain.

This portion of the answer denies that by reason of

the alleged negligence of the servants or agent of the

defendant or of defendant plaintiff was damaged in the

sum of $1800.00. This only puts in issue the question

of negligence, and the latter part of the answer above

quoted, "Being the alleged value of said automobile,"

is merely descriptive.

In the case of Annex Motion Picture Manfg. Co.

V. Ervey et al, 28 Cal. App. Dec. at p. 1102 (case not

yet officially reported), and which was a claim and

delivery action, the defendant denied that 'They are

still unlawfully withholding or unlawfully detaining

said property," and the court held that such an answer

was an admission of possession of the property at the

time of the commencement of the action. In other

words, that the answer was not specific.



Other authorities mip^ht be cited, hut it seems that

none would be necessary in view of the statutory pro-

vision and in view of the general rules of pleading

where a specific denial is necessary, and such a denial

would be necessary in the United States District Court

regardless of the statute of the state above referred to

and adopted as a part of the rules of procedure in

said court.

In other words, the portion of the answer admits

that plaintiflF was damaged $1800.00 by reason of the

loss of his car and only puts in issue the question as

to whether or not he was damaged by reason of the

negligence of the defendant or its servant.

In the next place, there was ample evidence to sus-

tain the finding of value and damages. We will refer

to the testimony of the plaintifif, which shows the

plaintifif sold the remains of his car for $270.00, and

while it shovv's that plaintifif paid $800.00 for the car,

it shows that there was a special reason why he pro-

cured it at that reduced price, and if it was below its

value it was none of the defendant's business. De-

fendant ought to pay its value. Plaintiff testified he

could have sold it for $1500.00 right at the time before

the accident happened, and further that he knew that

such cars in that condition were selling for that amount

of money at that time; but he further answered on

cross-examination that he did not know that that price

was prevailing in the market, but that it was not

enough for his automobile, that it was worth much

rnore than that.



—10—

The witness Bailey testified that he was familiar

with the value of such cars, and its value was worth

from $1200.00 to $1500.00.

It is further shown that the car was damaged be-

yond any hope of repair, and in addition to this it was

shown by plaintiflF's testimony that he went to the scene

of the accident, taking some considerable time and

trouble; that he had a written contract with the stage

company for the use of the stage, and that the car

was taking in anywhere from $10.00 to $25.00 per

day; and that he was making about $12.00 to $15.00

profit on each day, and that this had continued right

along to the day before the accident, and that he had

been with the stage company over a year, and that he

was unable for some time to get hold of another car,

etc. Plaintiff further testified that it was two or three

months before he could get another car, and this of

itself shows a considerable loss, far in excess of the

amount of the verdict of the jury.

From this testimony it clearly follows that the jury

in the first place would be absolutely warranted from

the testimony of Bailey and their own common experi-

ence and observation in finding that the value of the

car was worth at least $1500.00, and the allowance of

$270.00, being the amount for which the wreckage

was sold, would be a very reasonable sum to award

the plaintiff for his other damages which were per-

mitted under the instructions of the court.

Under the third proposition we may safely say that

the award would be reasonable under the plaintiff's

testimony, but it is contended that plaintiff did not
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show himself to be qualified as an expert. He did say

that he knew that his car was worth at least or more

than $1500.00, and further that he knew what a car in

that condition was generally sellinj^ for. His further

evidence that he did not know that that i)rice was

prevailing in the market may be explained by the fact

that he did not understand what was meant by market

value, and the objection to his answer goes to its weight

and not its admissibility. There is no objection made

by counsel as to his testimony as to his loss of time

and his inability to get another car for two or three

months and the income that was being derived from

the car, which in itself had a tendency to show its

rental value. The objection that he was not qualified

to testify as to the value of his own car, assuming that

we must disregard his testimony on market value, is

answered by a rule that is generally applied every-

where and should not require the citation of many

authorities to the effect that the owner of chattels is

qualified by reason of that relationship to give his

estimate of their value. Thus he may state the value

of building materials, or carriages, of wagons, or

horses, of cattle, of clothing, farming implements,

household furniture and all other forms of personal

property. This rule is stated to be a fundamental,

elementary rule.

See:

Vol. 17 Cyc, p. 113 et seq..

and numerous cases there cited.
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This has been the law of the California Supreme

Court a great many years both as to real and personal

property.

Spring-valley Water Works v. Drinkhouse, 92

Cal. 598.

It is based on the proposition that where a person

owns and has in his possession property and controls

it, that it is presumed that he has enough knowledge

of its value to testify thereto. We think this suffi-

ciently disposes of all of the contentions made by

defendant.

It is most respectfully submitted that the contentions

made on the appeal of this case are not meritorious.

There is not one single complaint made at the trial

court's instructions. There is not one single com-

plaint made as to refusal to give any instruction re-

quested on behalf of defendant. The jury could not

have possibly found any other way under the evidence

than the resolving of the case in favor of the plaintiff.

The witnesses' testimony appears in the bill of excep-

tions. A plat was used in the trial showing the loca-

tion, distances, etc., and was used by the witnesses in

illustrating their testimony, and the case w^as fairly

tried, and it is respectfully submitted it should be

affirmed.

C. L. KiLGORE and

Duke Stone,

Attorneys for Defendant in Error.


